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Hyperion Telecommunications. Inc. ("Hyperion"). Dobson Wireless, Inc. ("Dobson"). and

US Xchange. Inc. ("USX") (together the "Parties"). by their undersigned counsel, jointly submit

these reply comments in support of the request for clarification filed with the Commission on June

20. 1997 by the Association for Local Telecommunications Services ("ALTS"). The Commission

should grant the ALTS request and rule that its Local Competition Orderll does not affect the local

regulatory status of traffic transported and terminated to information service providers ("ISPs")

(which includes Internet service providers). Therefore. under the current regulatory framework, such

traffic must continue to be treated as local traffic and CLECs must receive reciprocal compensation

for the transport and termination all local calls to ISPs.
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J.I In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of1996. FCC Docket No. 96-98, at para. 155 (reI. August 8. 1996) ("Local
Competition Order'').
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The Parties have a significant interest in this proceeding and applaud ALTS for seeking

clarification on this issue. The Parties currently serve or anticipate serving information service

providers, particularly ISPs.lI Therefore, compensation for traffic transported and terminated to ISPs

by CLECs is ofsubstantial financial importance to these Parties. The Parties urge the Commission

to provide clarification that CLEC's will receive compensation for terminating local traffic to ISPs.lI

Such a determination would be consistent with the Act, prior FCC and State Commission decisions,

and recent ILEC practices.~

It is well established that ISPs purchase local exchange service from local exchange carriers

for Internet dial-up services provided to their end user customers. This connection is typically

provided by a seven digit local telephone number. It is also undisputed that the incumbent LECs

7,/ For example, USX not only anticipates serving ISP customers, but itself represents the ISP's
interest having recently acquired an ISP. Dobson similarly anticipates serving ISP customers in its
service area.

1I Any carrier terminating calls to an ISP incurs costs in terminating such calls (which are the same
costs incurred in terminating calls to any other end user). Since the ILECs control most of the
originating traffic within its territory, CLECs would be forced to terminate these calls without
compensation. CLECs would be unable to recover the costs of terminating the traffic which would
possible threaten their ability to remain in business.

~ Further, Parties note that, to a large extent, the issue raised by the ILECs comes down to
simple economics. As stated in this proceeding, ILECs have informed CLECs throughout the
country that they do not intend to pay reciprocal compensation to CLECs when ILEC customers
terminate local traffic to ISPs that are customers of a CLEC. In other words, ILECs do not mind
completing local calls to ISPs, they simply protest that they should not have to compensate CLECs
for terminating those calls. This despite the fact that in many localities ILECs charge their
customers local per minute rates to complete a call to an ISP (or any other local location).
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provide local exchange service to their own ISP customers and that they treat this traffic as local for

the purposes of interstate separations. Therefore, by the very conduct of CLECs, ILECs, and ISPs

in purchasing the service, the essence ofthis end user traffic to the ISP point ofpresence is local in

nature. Consequently, it should be undisputed that such local traffic is subject to reciprocal

compensation arrangements under either state-approved interconnection agreements or state-

approved local exchange tariffs. All LECs tenninating such calls must be fairly and reciprocally

compensated for the cost oftenninating such calls.

The local treatment ofsuch traffic is consistent with the findings of this Commission in the

Universal Service OrderJIand the Non-Accounting Safeguards Order.t' In both Orders, the provision

of services entitled to support from the Universal Service Fund and the provision of services for

which an RBOC must establish a separate affiliate for the purposes ofSection 272, the Commission

determined that Internet services are reached by placing a local call to the Internet service provider,

which is separate and distinguishable from any subsequent Internet transmission.!/

Nothing in the Commission's Local Competition Order alters this view. Nowhere in the

Local Competition Order is the issue of transport and tennination of traffic to Internet service

~ In the Matter ofFederal-State Joint Board on Universal Service, Report and Order, CC
Docket No. 96-45 (reI. May 8, 1997) ("Universal Service Order").

~ Implementation of the Non-Accounting Safeguards of Section 271 and 272 of the
Communications Act of 1934, As Amended, CC Docket No. 96-149, First Report and Order and
Further Notice ofProposed Rulemaking (reI. Dec. 24, 1996) ("Non-Accounting Safeguards Order'').

11 Universal Service Order, paras. 83, 788-789; Non-Accounting Safeguards Order, para. 120.
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providers addressed. None ofthe commenters have identified any language in the Local Competition

Order that provides for an alternative form of local exchange service that would not be subject to

reciprocal compensation based upon the identity of the called party. As a result, like all other local

traffic, traffic terminated to information service providers is subject to reciprocal compensation.

Furthermore, the Commission has an ongoing proceeding which addresses a multitude of

issues concerning information services including the implications ofusage of the public switched

telecommunications network for obtaining access to the Internet.J! If the current regulatory regime

is to be reformed, such changes will likely be the result of the Internet NOI. Until then, the Parties

urge the Commission to respond to ALTS by clarifying that nothing in its Local Competition Order

altered the unmistakable conclusion that local traffic that is delivered by a local exchange carrier to

an ISP is no different than other local traffic delivered to any other purchaser of local exchange

servIce.

Since the initial comments were filed, the Parties recognize that the United States Court of

Appeals for the Eighth Circuit rendered its decision in Iowa Utilities Board v. Federal

Communications Commission, Nos. 96-3321 et al. That decision vacated a number of the

11 Usage ofthe Public Switched Network by Information Service and Internet Access Providers,
CC Dockets 96-262, 94-1,91-213 and 96-263, Notice ofInquiry (reI. December 24, 1996) ("Internet
NOr'). The Commission has remarked that this proceeding "will give us an opportunity to consider
the implications of information services more broadly, and to craft proposals for a subsequent
NPRM that are sensitive to the complex economic, technical, and legal questions raised in this area."
In the Matter ofAccess Charge Reform, First Report and Order, CC Docket No. 96-262, at para. 348
(reI. May 17, 1997).
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Commission's roles implementing the local competition elements of the Telecommunications Act

on the grounds that the Commission exceeded its jurisdiction with respect to pricing of intrastate

telecommunications services. That decision is not applicable to this proceeding. In this proceeding

the Commission is not seeking to regulate local telecommunications services. Instead, it is simply

clarifying what was said (or more accurately, what was not said) in its Local Competition Order.

The ALTS request should be granted, and the Commission should role that nothing in its

Local Competition Order requires a change in the regulatory treatment of traffic tenninated to

infonnation service providers. Local traffic to infonnation service providers should continue to be

treated as local traffic and receive reciprocal compensation for the transport and termination of these

local calls.

Respectfully submitted,

0 .. ~7
DanaFrix
Douglas G. Bonner
SWIDLER & BERLIN, CHARTERED
3000 K Street, N.W., Suite 300
Washington, D.C. 20007
(202) 424-7500 (telephone)
(202) 424-7645 (fax)

Counsel for Hyperion Telecommunications, Inc.,
Dobson Wireless, Inc. and US Xchange, Inc.

Dated: July 31, 1997
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